
THE US SUPREME COURT’S COLD WAR POLITICS OF EQUALITY AND “GOOD 

CITIZENSHIP”. REMEMBERING THE DECISION IN BROWN V. BOARD OF 

EDUCATION OF TOPEKA (1954) 

 On May 17, 2004 we celebrated the 50th anniversary of the decision in the 

landmark case of Brown v. Board of Education of Topeka. The importance of this case can 

never be overestimated. It is at the origin of great changes in the American public 

education system, and, indirectly, in the entire social structure of the United States. 

Above all, it was one of those historic cases in which the Supreme Court launched a 

vision of constitutional values that would influence the interpretation of the US 

Constitution for many generations. And yet, the agonizingly slow process of 

desegregation after 1954 cast doubts over the effectiveness of this Supreme Court 

decision, and highlighted its political and ideological value at the expense of its character 

as a legal document. 

 First, let us refer to the background of Brown v. Board of Education. The famous 

1954 decision culminated a series of litigations initiated by the NAACP through its legal 

branch, the Legal Defense and Educational Fund (LDF), headed by the restless civil 

rights lawyer Thurgood Marshall. The campaign had started twenty years earlier and its 

purpose was to challenge and eventually put an end to segregation and Jim Crow laws 

upheld by the separate-but-equal doctrine adopted by the Supreme Court in the infamous 

case of Plessy v. Ferguson (1896). Since the lack of equality could be best proven in the 

dual public school system, especially in the South, the NAACP decided to focus its attack 

on this issue. The first breakthrough came in 1938, with Missouri ex rel. Gaines v. 

Canada, when the Supreme Court ruled that Missouri denied the equal protection of the 

laws to a black student by refusing him admission to its all-white law school, even though 

it volunteered to pay the tuition of qualified blacks to out-of-state law schools. The Court 

reaffirmed this ruling ten years later in Sipuel v. Board of Regents of the University of 

Oklahoma, but the watershed only came in 1950, when the Court unanimously 



invalidated higher education segregation in two important civil rights cases: Sweatt v. 

Painter and McLaurin v. Oklahoma State Regents for Higher Education. In Sweatt, the 

Court ruled that a state may not deny admission to its law school even if there is a 

“black” law school available; in addition, the facilities of the latter were found to be 

inferior to the all-white University of Texas law school. In the other case, McLaurin, the 

Court went beyond Sweatt and ruled that once a black student was admitted to a state 

university, the state could not deny him the right to use all its facilities. Although these 

cases did not confront “separate but equal” directly, they provided, for the first time, the 

opportunity of considering the “intangible” harms of racial segregation, casting more 

doubt upon the idea that separate could be equal. 

 By 1952, the NAACP and the Supreme Court itself realized that time had come 

for the final confrontation . Five cases dealing with segregation in elementary and 1

secondary public schools were already on the Court’s docket: Briggs v. Elliott originating 

from Clarendon County, South Carolina, Davis v. County School Board of Prince Edward 

County, Va, Brown v. Board of Education of Topeka, Kansas, Gebhart v. Belton from New 

Castle County, Delaware and Bolling v. Sharpe concerning public schools in the District 

of Columbia. The parents of black children  had sued to stop endorsement of segregation 

laws or state constitutional provisions that required separate schools, under the equal 

protection clause of the Fourteenth Amendment and, in the case of school segregation in 

D.C., (since the above-mentioned clause applies to states exclusively) on the Fifth 

Amendment’s guarantee of due process. In all these cases, the lower courts had found that 

the education and all the facilities were, or would soon be substantially equal to those 

provided by white schools. Thus, the Supreme Court had to decide on the 

constitutionality of segregation per se.  

The Court argued the cases together in December 1952 and in June 1953, the 

Court requested reargument and the attorneys were asked to consider five questions, three 

 Momentum had also been built up by the Court’s favorable decisions in other cases dealing with voting 1

rights (Smith v. Allwright in 1944) and equal protection (Shelley v. Kraemer in 1948). Immediately after the 
1950 civil rights cases, many justices privately concluded that the fate of Jim Crow and Plessy had been 
sealed.



of which holding special significance: the first dealt with the historical evidence, if any, 

that the Framers of the Fourteenth Amendment intended it to apply to segregation in 

public schools; the second question referred to the power of the Court to abolish 

segregation if the answer to the first proved inconclusive; and the last involved the issue 

of relief in case school segregation was found unconstitutional. Teams of outstanding 

lawyers reargued the cases in December 1953, with two leading adversaries emerging: 

Special Counsel Thurgood Marshall, the LDF director and John W. Davis, a former 

congressman, ambassador, solicitor general and Democratic presidential nominee (in 

1924), now arguing on behalf of South Carolina in Briggs for the continuation of 

segregation in schools. Davis contended that the Fourteenth Amendment was not 

intended to bar segregation in public schools since many states both North and South 

actually maintained a dual school system at the time of and subsequent to ratification. 

The Court had no authority to overturn the separate but equal doctrine, since it had 

become part of the law of the land after having been upheld by the Supreme Court itself. 

Thirdly, Davis said the courts had no power to instruct the states how to desegregate their 

schools. In his response Marshall claimed that “the Fourteenth Amendment was intended 

to deprive the states of power to enforce Black Codes or anything else like it.” (Biskupic 

and Witt 635). Marshall said the Supreme Court had the duty and the power to strike 

down any unconstitutional practice, such as making a classification in regard to Negroes 

based on the sole idea that somehow African Americans are inferior to all other human 

beings. He also exposed the “inherent determination” of a segregated society that the 

people who were formerly in slavery should be kept as near that condition as possible. 

The protagonists of the Brown decision making were Supreme Court Justices Tom 

C. Clark, Robert H. Jackson, Harold H. Burton, Sherman Minton, Felix Frankfurter, 

Hugo L. Black, Stanley F. Reed, William O. Douglas, and Chief Justice Earl Warren. In 

his autobiography, The Court Years, Justice Douglas recalls the painstaking process of 

getting a unanimous opinion on the Brown cases. The liberal group – himself, Black, 

Minton, and Burton – in minority in 1952, won a small victory by persuading the Court to 

order the cases reargued. Time worked in their favor, and the pro-segregationist Chief 



Justice Vinson died before the beginning of the following term, being replaced by the 

former Republican governor of California Earl Warren. Although he immediately made 

his opinion clear that segregation was unconstitutional, he took his time and personally 

(emphasis mine) persuaded each of the dissenters to “present a solid front to the country”. 

However, Douglas continues, “[t]he opinion, though unanimous, did not represent that 

solidity which unanimity implies.” (Douglas 115) Yet, the problematic nature of what 

many described as the most socially and ideologically significant decision in the Court’s 

history was not solely related to the Justices’ divergent politics. I intend to consider other 

sources of the initial worries about the hesitations, controversies, and lack of doctrinal 

foundation in the text of the Court’s opinion that would eventually cripple the effort to 

desegregate public education. I believe some of them can be circumscribed to the Cold 

War politics that had touched upon all US government branches by the early 1950s. That 

is why I have to turn to the text of the Court’s opinion and study it as a legal and political 

document.  

The decision on the merits of the case came in a succinct form, just thirteen 

paragraphs long, and its non-technical style made it accessible to the laymen and 

consequently, the press reprinted it widely. Above all, the opinion’s non-accusatory stance 

was in compliance with the spirit of the Cold War consensus, strengthened by the peak of 

the Red Scare in 1951-1952. The first major surprise produced by the Court’s opinion 

delivered by Chief Justice Warren was its swiftness in disposing of the first question the 

Court itself had asked before reargument, whether the Framers of the Fourteenth 

Amendment had intended it to bar school segregation. The historical evidence of the 

understanding of the Equal Protection Clause was deemed inconclusive and thus, critics 

could claim that an important share of the decision’s doctrinal foundation went missing. 

Recent evidence suggests that an originalist approach to the Equal Protection Clause 

would have indicated that racially segregated schools, among other separate facilities, 

were perceived as infringements on the Fourteenth Amendment clause in the period 

immediately following its ratification (cf. McConnell). Anyway, by deciding to elide this 



fundamental theoretical issue, the Court took another step towards identification with its 

political content. 

Warren then proceeded by confronting the “separate but equal” doctrine. Tracing 

its origin not earlier than the 1896 Plessy decision, he mentioned the six cases involving 

the concept in the field of public education. None of them directly challenged the 

doctrine since the requisite of equality had not been met. By contrast, the grade school 

and high school cases could not be discussed in terms of equality since all the “tangible” 

factors such as buildings, curricula, qualifications and salaries of teachers had been or 

were being equalized. The issue of equality deserves special attention. Under the 

Fourteenth Amendment, which maintains that no state can “deny to any person within its 

jurisdiction the equal protection of the laws”, equality was not defined in anti-

discrimination terms. Instead, it was perceived as a partial and selective equality before 

the law (cf. Moen 35), allowing for reasonable groupings or classifications of the kind we 

saw employed by the Supreme Court in elaborating the doctrine of separate but equal and 

later in establishing or upholding affirmative action policies. In the Cold War era, 

anticommunism was an ideology largely based on the old American exceptionalism 

tinged with a sense o global responsibility (cf. Stanke 1). The US government never 

hesitated to uphold the constitutional values as part of the American way. In one of the 

earliest ideological showdowns with the Soviets and their allies, caused by the drawing 

up of the Universal Declaration of Human Rights (December 10, 1948) we recognize the 

American definition of legal equality in the end result: Article 7  proclaims that  
all are equal before the law and are entitled without any discrimination to equal protection of 
the law. All are entitled to equal protection against any discrimination in violation of this 
Declaration and against any incitement to such discrimination. (Official UN Universal 
Declaration of Human Rights Home Page) 

Clearly, the communists’ ideal of universal equality gave way to the pragmatic, 

legalistic definition of the American constitutional tradition. Nevertheless, the text of the 

article was binding on the US government, which was about to face trouble in its desire 

to project the image of the leader of the Free World because of the country’s race 

problem. The international context of the Cold War may explain why the Truman 



administration took a sudden turn by siding with the NAACP policies . It also sheds some 2

light on the Supreme Court’s “liberalization” and, consequently, its willingness to deal 

with civil rights issues.  

As the LDF strategy anticipated, the Court proved ready to put aside tangible 

equality (albeit never abandoning the principle of equality) and consider segregation per 

se. However, for the sake of the much needed consensus, the Court’s decision 

circumscribed Plessy and its infamous doctrine to the field of education, thus missing the 

opportunity of challenging the entire structure of Jim Crow. 

Refuting one more time the relevance of the past, Warren turned to the 

contemporary function of education as an institution. He found it to be “perhaps the most 

important function of state and local governments” and proclaimed it “the very 

foundation of good citizenship” (Brown v. Board of Education of Topeka 347 U.S. 483 at 

493). Although the truth of this statement is beyond any doubt, I believe it is important to 

expand on the relationship between citizenship and its primal institution i.e. the school. 

Education is central for all modern democratic projects. The citizenry must have the 

means to exercise their rights and this is exactly what the school has to offer. In this 

respect, education “is a right which must be made available to all on equal terms”(347 

U.S. 483 at 493). How the education system works is a matter of distinction among 

modern democracies. The goals of education differ according to the ways in which 

citizenship is conceptualized. For example, in France, whose institutions served as a 

model for building modern Romania, the education system is public and centralized in 

keeping with the idea of universal egalitarian citizenship inspired by Rousseau. Schools 

had therefore to transform the young members of small, private communities into equal 

citizens (cf. Schnapper 105). In the Anglo-American tradition, the citizen is never 

abstracted from the individual. Education is thus instrumental for “good” citizenship, its 

purpose being that of private success in life. Warren’s argument for the importance of 

 The disgrace of segregation in the US Army during WW II, the Nazi horrors had been, of course, 2

instrumental in discrediting theories of racial superiority.



education in producing good citizenship echoes the behaviorist approaches to American 

education, grafted on the basic value of individualism. 

In the early years of the Cold War American culture turned inward. One 

expression of the reinforcement of individualism among other values is the Supreme 

Court politics towards civil liberties, as inscribed in the Bill of Rights, with particular 

focus on the First Amendment. The Court was gradually moving from sustaining the 

often abusive practices of the U.S. government to ensure domestic security against 

subversive influences during the Red Scare to the obligation to preserve the First 

Amendment. The peak was to be reached three years after Brown in Yates v. United 

States,(1957), the so-called “Red Monday” cases, which rendered the Smith Act virtually 

ineffective and accelerated the process of nationalizing the Bill of Rights. 

If individualism is only alluded to in the text of the Court’s opinion, another great 

American value is referred to explicitly: equal opportunity, the most common 

understanding of equality in the American liberal tradition. “Does segregation of children 

in public schools solely on the basis of race, even though the physical and other ‘tangible’  

factors may be equal, deprive the children of the minority group of equal educational 

opportunities? We believe it does”. (347 U.S. 483 at 493). Operating on the rhetorical 

level, Warren drew the line between opportunities and facilities, leaving the abstract 

notion of equal opportunity face to face with segregation. Then the latter was considered 

in the abstract terms of its negative psychological effects upon black schoolchildren (the 

controversial Footnote 11). This is how equal opportunity was subsumed to the Equal 

Protection Clause of the Fourteenth Amendment. The companion case of Bolling v. 

Sharpe was argued separately and, since the District of Columbia is not a state, the effect 

of the equal protection clause had to be sought in the due process clause of the Fifth 

Amendment.  

Unfortunately, along with the limited scope of declaring only school segregation 

unconstitutional, the 1955 relief decision known as Brown II (349 U.S. 294) was to 

hinder progress by delegating the authority to implement racial integration to lower 

federal courts using the infamous formula “with all deliberate speed”. Thus, the Court 



had to reexplain, remake its decision and fight segregation almost on a case by case basis. 

Despite its legal gaps generously filled in with values of Cold War political culture, the 

Brown decision changed the American constitutional framework in such a way as to no 

longer permit the states to use race as a criterion for discrimination, and to empower the 

national government to intervene against discriminatory actions of states, school boards, 

employers, etc., reaching deep into the social and political life of the United States. 
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